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In the Matter of:

PENALTY COMPLAINT AND NOTICE OF
OPPORTUNITY FOR HEARING

)

TW Services, Inc., )
1606 NE 3™ Street, )
Madison, North Dakota 57042 )
)

)

Respondent.
JURISDICTION

1. This civil administrative enforcement action is authorized by Congress in section 16
(a) of the Toxic Substances Control Act (TSCA), 15 U.S.C. § 261 5(a). The United States
Environmental Protection Agency (EPA) regulations governing polychlorinated biphenyls
("PCBs") authorized by the statute are set out in part 761 of title 40 of the Code of Federal
Regulations (CFR) and violations of the regulations constitute violations of the section 15 of
TSCA, 15 U.S.C. § 2614 . The rules for this proceeding are the “Consolidated Rules of Practice
Governing the Administrative Assessment of Civil Penalties, Issuance of Compliance or
Corrective Action Orders and the Revocation, Termination or Suspension of Permits (“Rules of
Practice”),” 40 CFR part 22, a copy of which is enclosed.

2. The undersigned EPA officials have been properly delegated the authority to issue this
action. :

3. EPA alleges that Respondent has violated section 15 of TSCA, 15 U.S.C. § 2614, and
proposes the assessment of a civil penalty as more fully explained below.

NOTICE OF OPPORTUNITY FOR A HEARING

4. Respondent has the right to a public hearing before an administrative law judge to
disagree with (1) any fact alleged by EPA in the complaint, or (2) the appropriateness of the
proposed penalty.

5. To disagree with the complaint, and assert your right to a hearing, Respondent must
file a written answer (and one copy) with the Regional Hearing Clerk , U. S. EPA, Region 8,
999 18" Street, Suite 300, Denver, Colorado 80202-2466, within 30 days of receiving this
Complaint. The answer must clearly admit, deny or explain the factual allegations of the
Complaint, the grounds for any defense, the facts you may dispute, and your specific request for a
public hearing. Please see section 22.15 of the Rules of Practice for a complete description of
what must be in your answer. FAILURE TO FILE AN ANSWER AND REQUEST FOR
HEARING WITHIN 30 DAYS MAY WAIVE RESPONDENT’S RIGHT TO DISAGREE



WITH THE ALLEGATIONS OR PROPOSED PENALTY, AND RESULT IN A
DEFAULT JUDGMENT AND ASSESSMENT OF THE PENALTY PROPOSED IN THE
COMPLAINT.

QUICK RESOLUTION

6. Respondent may resolve this proceeding at any time by paying the specific penalty
proposed in the Complaint. Such payment need not contain any response to, or admission of, the
allegations in the Complaint. Such payment constitutes a waiver of respondent’s right to contest
the allegations and to appeal the final order. See section 22.18 of the Rules of Practice for a full
explanation of the quick resolution process. If Respondent chooses to resolve this proceeding by
paying the specific penalty proposed in this Complaint, payment must be made, within thirty (30)
calendar days of receipt of this complaint, by sending a certified or cashier's check payable to
"Treasurer, United States of America," in care of:

U. S. EPA, Region 8
(Regional Hearing Clerk)
Mellon Bank

P. O. Box 360859M
Pittsburgh, PA 15251

A copy of the check must be mailed simultaneously to the attorney listed below.
SETTLEMENT NEGOTIATIONS

7. EPA encourages discussing whether cases can be settled through informal settlement
conferences. If you want to pursue the possibility of settling this matter, or have any other
questions, contact Alicia N. Hoegh at 1-800- 227-9441, extension 6876 or the address below.
Please note that calling the attorney or requesting a settlement conference does NOT delay
the running of the 30 day period for filing an answer and requesting a hearing.

GENERAL ALLEGATIONS

8. The term “person” defined at 40 CFR § 761.3, means “any natural or judicial person
including any individual, corporation, ....”

9. Respondent TW Services, Inc., a North Dakota corporation, owns and operates a
business located at 1606 NE 3™ Street, Madison, North Dakota, (“facility”), which commercially
stores PCBs transformers and PCB electrical equipment.

10. Respondent is a corporation and is, therefore, subject to the requirements of TSCA
and the regulations at 40 CFR part 761.



11. The term, PCB Item” defined at 40 CFR § 761.3, means “any PCB Article, PCB
Article Container, PCB Container, PCB Equipment, or anything that deliberately or
unintentionally contains or has as a part of it any PCB or PCBs.”

12. The term “PCB Container” defined at 40 CFR § 761.3, means any package, can,
bottle, bag, barrel, drum, tanker, or other device that contains PCBs or PCB Articles and whose
surface(s) has been in direct contact with PCBs.

13. The term, “PCB Contaminated Transformers,” defined at 40 CFR § 761.3 means, a
transformer containing “non-liquid material containing PCBs at concentrations >=50 ppm but
<500 ppm; a liquid material containing PCBs at concentrations >=50 ppm but <500 ppm or
where insufficient liquid material is available for analysis, a non-porous surface having a surface
concentration >10 ppg/100 cm2 but <100 ppg/100 cm?2, measured by a standard wipe test as
defined in subsection 761.123.”

15. The term “Mark” defined at 40 CFR § 761.3, means “the descriptive name,
instructions, cautions, or other information applied to PCBs and PCB Items, or other objects
subject to these regulations.”

16. The term ‘“Marked” defined at 40 CFR § 761.3, means “the marking of PCB Items
and PCB storage areas and transport vehicles by means of applying a legible mark by painting,
fixation of an adhesive label, or by any other method that meets the requirements of these
regulations.”

17. The term, “disposal” defined at 40 CFR § 761.3, means “intentionally or
accidentally to discard, throw away, or otherwise complete or terminate the useful life of PCBs
and PCB Items. Disposal includes spills, leaks, and other uncontrolled discharges of PCBs....”

18. The term, “leak or leaking,” defined at 40 CFR § 761.3, means “any instance in
which a PCB Article, PCB Container, or PCB Equipment has any PCBs on any portion of its
external surface.

19. The term, “storage for disposal,” defined at 40 CFR § 761.3 means “[tlemporary
storage of PCBs that have been designated for disposal.” ‘

20. “Storage for disposal” applies to the storage for disposal of PCBs at concentrations
of 50 ppm or greater and PCB Items with PCB concentrations of 50 ppm or greater. 40 CFR §
761.65.

21. On October 7, 2004, an authorized EPA inspector entered the facility with the
consent of Respondent to inspect it for compliance with TSCA and the regulations found at
40 CFR part 761.



COUNT ONE
(Improper disposal - 40 CFR § 761.60(a))

22. At the time of the inspection, there was a PCB contaminated transformer Moloney
Eleciric transformer, Serial Number 2015701, 15 KVA, dated September 16, 2004, in the PCB
storage warehouse that contained dielectric fluid with a concentration of PCBs of about 257 ppm
which was leaking on its body in an area about two feet by one foot.

23. At the time of the inspectidn, there was a PCB contaminated transformer General
Electric transformer, Serial Number 0136483, 25 KVA, 23 gallons, in the PCB storage
warchouse that contained dielectric fluid with a concentration of PCBs of 50- 499 ppm which
was leaking on its body in an area about two feet by one foot.

24. Respondent’s failure to properly dispose of PCBs from the leaking PCB
contaminated transformers as required by 40 CFR § 761.60(a) constitutes a violation of TSCA,
section 15, 15 U.S.C. § 2614.

COUNT TWO
(Failure to Mark Cardboard Box #1 - 40 CFR § 761.40(2)(3))

25. The regulations at 40 CFR § 761.40(2)(3) require all PCB Containers to be marked
with the “CAUTION CONTAINS PCBs....” mark illustrated in figure 1 shown at 40 CFR §

761.45.

6. At the time of the inspection, Respondent stored one open cardboard container filled
with items such as PCB rags and unknown equipment with liquid containers in its PCB storage
warehouse. The PCB Container was not labeled with the PCB mark as illustrated in 40 CFR
761.45 and was not dated.

27. Respondent’s failure to mark the PCB Container with the mark illustrated in 40 CFR
§ 761.45 is a violation of 40 CFR 761 40(a)(3) and, therefore, a violation of section 15 of TSCA,
15U.S.C. § 2614.

COUNT THREE
(Failure to Mark Cardboard Box #2 - 40 CFR § 761.40(2)(3))

28.  The regulations at 40 CFR § 761.40(a)(3) require all PCB Containers to be
marked with the “CAUTION CONTAINS PCBs....” mark illustrated in figure 1 shown at

40 CFR § 761.45. ~

29. At the time of the inspection, Respondent stored one open cardboard container filled
with items such as PCB rags and unknown equipment with liquid containers in its PCB storage
warehouse. The PCB Container was not labeled with the PCB mark as illustrated in 40 CFR
761.45 and was not dated.



30. Respondent’s failure to mark the PCB Container with the mark illustrated in 40
CFR § 761.45 is a violation of 40 CFR 761.40(2)(3) and, therefore, a violation of section 15 of
TSCA, 15 U.S.C. § 2614,

COUNT FOUR
(Improper PCB storage for disposal - 40 CFR § 761.65(c)(6))

31. 40 CFR § 761.65(c)(6) states, in pertment part, that “any container used for the
storage of liquid or non-liquid PCB waste shall be in accordance with the DOT Hazardous
Materials Regulations (HMR) at 49 CFR parts 171 through 180.”

32.  Atthe time of the inspection, Respondent stored two open cardboard containers
filled with items such as PCB rags, debris, and unknown articles with leaking fluid in its PCB
storage area.

33. Respondent’s failure to properly store for disposal the PCB Containers constitutes a
violation of a violation of TSCA Section 15, 15 U.S.C. § 2614.

PROPOSED CIVIL PENALTY

34. Section 16 of TSCA, 15 U.S.C. § 2615, as amended, and the regulations promulgated
under section 6 of TSCA, 15 U.S.C. § 2605, authorize the assessment of a civil penalty of up to
$32,500 per day of violation for each violation of TSCA. In arriving at the amount of the penalty
proposed below, EPA, as required by Section 16(a)(2)(B) of TSCA, 15 U.S.C. § 2615(a)(2)(b),
has taken into consideration, to the extent known at this time, the following factors: the nature,
circumstances, extent and gravity of the violation, and with respect to respondent, the ability to
pay, effect on ability to continue in business, any history of prior violations, degree of culpability,
and such other matters as justice may require.

35. EPA has written a penalty policy entitled, Polychlorinated Biphenyls (PCB) Penalty
Policy, dated April 9, 1990, that provides a rational, consistent and equitable method for applying
these statutory factors to the facts and circumstances of specific cases. Using the policy to apply
the statutory factors to the facts of this case, EPA proposes that a penalty of Three Thousand Five
Hundred Dollars ($3,500.00) be assessed against Respondent for the violations alleged above.
The penalty policy, calculation, and narrative are enclosed and incorporated as attachment A to

this Complaint.

36. The Administrative Law Judge is not bound by EPA’s penalty policy or the penalty
proposed by Complainant, and may assess a penalty above the proposed amount, up to the
maximum amount authorized in the statute.



To discuss settlement or ask any questions you may have about this process, please
contact Alicia N. Hoegh, Enforcement Attorney, at 1-800- 227-9441, extension 6876, or the

address below.
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United States Environmental Protection Agency

Region 8, Office of Enforcement, Compliance and
‘ Environmental Justice, Complainant

999 18t Street, Suite 500 (ENF-L)

Denver, CO 80202

D00622000 T Zins
By: David J. Janik /é)’L

Supervisory Enforcement Attorney
Legal Enforcement Program

e C oK

By: Martin Hestmark, Director
Technical Enforcement Program
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By: Alicia N. Hoegh, A
Legal Enforcement Prog




IN THE MATTER OF: TW Services, Inc.,
Docket No.: TSCA-08-2005-0012
CERTIFICATE OF SERVICE
The undersigned hereby certifies that on 24 day of May 2005, the original and true
copy of COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING, were hand-carried
to the Regional Hearing Cierk, EPA, Region VIII, 999 18th Street, Denver, Colorado, and that a
true copy of the same was sent via Certified Mail, addressed to: -
Thomas Pardy , Registered Agent for
TW Services, Inc.

106 S. Egan Avenue
Madison, South Dakota 57042-2910

Date: 5) AH } 05 By: W&Cfﬂﬁ/ M, F(JTWL&AA ’

Juc@ McTernan, Secretary

]
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jevelop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input to the de\fglopment of
regulatory proposals containing
significant unfunded mandates.

oday’s rule does not create 8
mandate on State, local or tri
governments. This rule does not impose
any enforceable duties on these entities.
Instead, it merely revises the procedural
rules governing EPA’S administrative
enforcement proceedings.

F. Executive Order 13045

Executive Order 13045: *"Protection of
Children from Environmemal Health
Risks and Safety Risks™ (62 FR 11985}?; -
April 23, 1997) applies to any ru eall t:
(1) is determined to be ° economci)c ly
significant” as defined u::er E.Q.

866, and {2) concerns
:ﬁvﬁnmen(m)l health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both F:xflteﬂa,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and

gnd reasonably feasib

idered by the Agency.
co’ln‘;is ﬁnalbr{le,is not subject to the
E.O. 13045 becauseig ;rﬁgtas
“economically sign
E.O. 12866, a!);d because it does not

involve decisions based on
environmental health or safety risks.

G. Executive Order 13084 7
Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities O
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. 1f EPA complies by
consulting, Executive Order 130

requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the

rule, a description of the extent of EPA's
prior consultation with representatives
of affected tribal governments, 8

summary of the nature of their concerns,

statement supporting the need to
and a ppln addition,

issue the regulation.
Executive Order 13084 requires EPA to
develop an effective process permitting
elected and other representatives O

dian tribal governments “tp provide
Indian tribak gOVEL 0 =, .t in the

defined in

Con;

development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today's rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3 (b) of
Executive Order 13084 do not apply to
this rule.

H. National Technology Transfer and
Advancemnent Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 ("NTTAA"), Public Law
104-113, section 12(d) (15 U.S.C. 272
note), directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be

_ inconsistent with applicable law or

otherwise impractical. Voluntary
consensus standards are technical
standards {e.g., materials specifications,
test methods, sampling procedures,
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA requires
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. ,

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

I Submission to Congress and the
Comptroller General

The Congressional Review Act,§
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement . -
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a

copy of the rule, to each House of the

Environment protécﬂon,

Administrative practice and procedure,
Air pollution control, Hazardous
substances, Hazardous waste, Penalties,
Pesticides and pests, Poison prevention,
- Superfund, Waste treatment and
disposal, Water pollution control, Water

supply. .

and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of :
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a *"major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 22

Dated: June 30, 1989..
Carol M. Browner,
Administrator.

Therefore, 40 CFR part 22 is revised
to read as follows:

PART 22-—COSOLIDATED RULES OF
PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES, ISSUANCE OF
COMPLIANCE OR CORRECTIVE
ACTION ORDERS, AND THE
REVOCATION, TERMINATION OR
SUSPENSION OF PERMITS

Subpart A—General
Sec.
22.1 Scope of this part.
22.2 Use of number and gender.
22.3 Definitions.
224 Powers and duties of the
“Environmental Appeals Board, Regional -
Judicial Officer and Presiding Officer;
disqualificstion, withdrawal, and
reassignment. - - .
22.5 Filing, service, and form of all filed
documents; business confidentiality
. claims.
22.6 Filing and service of rulings, orders
and decisions. )
22.7 Computation and extension of time.
228 Ex parte discussion of proceeding.
22,9 Examination of documents filed.

Subpart BE—Partles and Appearances

22.10 Appearances,
22.11 Intervention and non-party briefs.
22.12 Consolidation and severance.

Subpart C—Prehearing Procedures

22.13 Commencement of a proceeding,
22.14 Complaint.
'22.15  Answer to the complaint.

22.16 Motions,

22.17 Default.

22.18  Quick resolution; settlement;

*  alternative dispute resolution. :

22.19 Prehearing information exchange;

.- prehearing conference; other discovery.

22,20 Accelerated decislon; decision to
dismiss.

Subpart D—Hearing Procedures

22.21 Assignment of Presiding Officer;
scheduling the hearing. :

22.22 Evidence. . ,

22.23 Objections and offers of proof. '
22.24 Burden of presentation; burden of
persuasion; preponderance of the
. evidence standard. '

© 22.25 Filing the transcript. - o
22.26 Proposed findings, conclusions, and
order. , '
Subpart E—Initlal Decision and Motion to
Reopen a Hearing '

22,27 Inital decision.
22.28 Motion to reopen a hearing.

Subpart F—Appesis and Administrative
Review ' o
22.29 Appeal from or review of
interlocutory orders o rulings.
" 22.30 Appeal from or review of initlal
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POLYCHLORINATED BIPHENYLS (PCB) PENALTY POLICY

United States Enviroamental Protection Ageacy

April 9, 1990



NOTICE OF SECURITIES AND EXCHANGE COMMISSION REGISTRANTS’ DUTY TO DISCLOSE
ENVIRONMENTAL LEGAL PROCEEDINGS.

Securities and Exchange Commission regulations require companies registered with the SEC (e.g.,
publicly traded companies) to disclose, on at least a quarterly basis, the existence of certain administrative
or judicial proceedmgs taken against them arising under Federal, State or local provisions that have the
primary purpose of protecting the environment. Instruction 5 to Item 103 of the SEC’s Regulation S-K (17
CFR 229.103) requires disclosure of these environmental legal proceedings. For those SEC registrants that
use the SEC’s “small business issuer” reporting system, Instructions 1-4 to Item 103 of the SEC’s
Regulation S-B (17 CFR 228.103) requires disclosure of these environmental legal proceedings.

If you are an SEC registrant, you have a duty to disclose the existence of pending or known to be
contemplated environmental legal proceedings that meet any of the following criteria (17 CFR
229.103(5)(A)~(O)):

A. Such proceeding is material to the business or financtal condition of the registrant;

B. Such proceeding involves primarily a claim for damages, or involves potential monetary
sanctions, capital expenditures, deferred charges or charges to income and the amount
involved, exclusive of interest and costs, exceeds 10 percent of the current assets of the
registrant and its subsidiaries on a consolidated basis; or |

C. A governmental authority is a party to such proceeding and such proceeding involves
potential monetary sanctions, unless the registrant reasonably believes that such
proceeding will result in no monetary sanctions, or in monetary sanctions, exclusive of
interest and costs, of less than $100,000; provided, however, that such proceedings which
are similar in nature may be grouped and described generically.

Specific information regarding the environmental legal proceedings that must be disclosed 1s set forth
in Item 103 of Regulation S-K or, for registrants using the “small business issuer” reporting system, Item
103(a)-(b) of Regulation S-B. If disclosure is required, it must briefly describe the proceeding, “including
the name of the court or agency in which the proceedings are pending, the date mstituted, the principal
parties thereto, a description of the factual basis alleged to underlie the proceedings and the relief sought.”

You have been identified as a party to an environmental legal proceeding to which the United States
government is, or was, a party. If you are an SEC registrant, this environmental legal proceeding may
trigger, or may already have triggered, the disclosure obligation under the SEC regulations described
above.

This notice is being provided to inform you of SEC registrants” duty to disclose any relevant
environmental legal proceedings to the SEC. This notice does not create, modify or interpret any existing
‘legal obligations, it is not intended to be an exhaustive description of the legally applicable requirements
and 1t is not a substitute for regulations published in the Code of Federal Regulations. This notice has been
issued to you for information purposes only. No determination of the applicability of this reporting
requirement to your company has been made by any governmental entity. You should seek competent
counsel in determining the applicability of these and other SEC requirements to the environmental legal
proceeding at issue, as well as any other proceedings known to be contemplated by governmental
authorities. :

If you have any questions about the SEC’s environmental disclosure requirements, please contact the
Office of Chief Counsel in the SEC’s Dms;on of Corporation Finance. The phone number 1s (202) 942-
2900.



~ United States
Environmental Protection
Agency

Office of Enforcement and Compliance Assurance (2201A)

EPA 300-F-03-001 May 2003

>mall Business Resources

f you own a small business, the United States Environmental Protection Agency (EPA) offers

a variety of compliance assistance and tools to assist you in complying with federal and state
environmental laws. These resources can help you understand your environmental obligations, improve
compliance and find cost-effective ways to comply through the use of pollution prevention and other
innovative technologies.

Hotlines, Helplines and
Clearinghouses

EPA sponsors approximately 89 free hotlines and clearing-
houses that provide convenient assistance regarding
environmental requirements.

The National Environmental Compliance Assistance
Clearinghouse provides quick access to compliance
assistance tools, contacts, and planned activities from the
U.S. EPA, states, and other compliance assistance
providers: http://www.epa.gov/clearinghouse

Poliution Prevention Clearinghouse
http://www.epa.gov/opptintt/library/ppicindex.htm

EPA’s Small Business Ombudsman Hotline can
provide a list of all the hot lines and assist in deter-
mining the hotline best meeting your needs:

(800) 368-5888

Emergency Planning and Community Right-To-Know Act
(800) 424-9346

National Response Center (to report oil and hazardous
substance spills)
(800) 424-8802

Toxics Substances and Asbestos Information
(202) 554-1404

Safe Drinking Water
(800) 426-4791

Stratospheric Ozone and Refrigerants Information
(800) 296-1296

_ Clean Air Technology Center
(919) 541-0800

Wetlands Helpline
(800) 832-7828

EPA Websites

EPA has several Internet sites that provide useful compli-
ance assistance information and materials for small
businesses. If you don’t have access to the Internet at
your business, many public libraries provide access to the
Internet at minimal or no cost.

EPA’'s Home Page
http://www.epa.gov

Small Business Assistance Program
http://www.epa.gov/tin/sbap

Office of Enforcement and Compliance Assurance
http://www.epa.gov/compliance

Compliance Assistance Home Page
http://www.epa.gov/compliance/assistance

Office of Regulatory Enforcement
http://www.epa.gov/compliance/civil/index.htmi

Office of Site Remediation Enforcement
http://www.epa.gov/compliance/cleanup

Innovative Programs for Environmental Performance
http://www.epa.gov/partners

Small Business Ombudsman
www.sba.gov/ombudsman




